IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

EDWARD MARKERT,

Plaintiff, . CVIL ACTION
V. E NO. 09- CV-5774
BECKER TECHNI CAL STAFFI NG
INC., et al.,
Def endant s.
MEMORANDUM AND ORDER
Joyner, J. May 5, 2010

This case is now before the Court on Defendants Joan and
Harvey Becker’s Motion to Dismss Plaintiff’s Amended Conpl ai nt
(Doc. No. 17). For the reasons set forth below, the Mdtion is
GRANTED.

Fact ual Backgr ound*

Plaintiff was enpl oyed by Defendant Becker Staffing
Services, LLC (“Becker Staffing”) as a Senior Account Executive
and Seni or Executive Recruiter for the IT D vision from August
2007 until August 2009. 1In addition to Becker Staffing,

Plaintiff has naned five other Defendants: Daniel Becker, who is

the President of Becker Staffing; Renee Becker, who is Daniel

Ynline with a Fed. R Cv. P. 12(b)(6) Mdtion to Dismiss, all factua
all egations are viewed in the |light nost favorable to the non-noving party.
Phillips v. County of Allegheny, 515 F.3d 224, 233 (3d Cir. 2008) (citations
omtted).




Becker’s wife, and the President of Defendant Becker Techni cal
Staffing, Inc. (“Becker Technical”), a corporation that is a
separate legal entity from but affiliated and shares office
space with, Becker Staffing; Harvey Becker, who is Dani el
Becker’s father, and ran the predecessor conpanies to Becker
Staffing; and, finally, Joan Becker, who is Harvey Becker’'s wfe.

Plaintiff asserts that during his tinme at Becker Staffing,
he becane one of the conpany’s top producers, provided
managenent - |1 evel expertise in training other enployees, allowed
his personal information and information stored on his personal
hard drive to be used by other Becker Staffing enployees, and was
ot herwi se a good enpl oyee. Notw thstanding these facts,
Plaintiff asserts that in or around February 2008, his base
salary was cut from approxi mately $70, 000 per year to
approxi mately $40,000 per year. Plaintiff began to | ook for
other work in March of 2009, but asserts that he continued to put
forth his best efforts while working for Becker Staffing.

On August 3, 2009, Plaintiff was working fromhonme and
remotely accessed his work conputer through his personal | aptop.
At sonme point during this time, he logged into his personal Gmai
account and did not |og out, causing his personal e-mail inbox to
appear on the screen of his work conputer. Included in this
i nbox was an e-mail that discussed what Defendants believed was

an attenpt to divert business away from Becker Staffing. Wen



Dani el Becker saw this e-mail, he allegedly proceeded to search
through the rest of Plaintiff’s personal e-mails. Wen Plaintiff
arrived at the office for his next day of work he discovered that
his printer was m ssing, his conputer was di sconnected, and his
chair had been renoved. Wen he inquired about the mssing itens
he was infornmed that he was fired fromhis position. Plaintiff
asserts that, although he requested that his portable hard drive
and any ot her personal information in the office be returned to
him he never received this property back from Defendants.

Plaintiff alleges that he subsequently discovered that
Def endants have utilized the personal information that was
contained on his portable hard drive and have reviewed e-mails
within his Gmil account, which was not used for work purposes.
He further asserts that Defendants co-m ngled assets and funds
during his enploynent, which resulted in Plaintiff not receiving
all of the noney to which he was entitled from Becker Staffing’s
profit-sharing plan. 1In addition, Plaintiff asserts that
Def endant s mani pul ated the net profit fromwhich his conm ssions
were determ ned, thereby decreasing his paynments. Finally,
Plaintiff asserts that after his separation from Becker Staffing,
Def endant s defaned and sl andered him by attacking his business
et hi cs.

Plaintiff has brought clains against all individual

Def endants for defamati on and sl ander, violation of the Federal



Stored Communi cations Act (“FSCA”), invasion of privacy, and
conversion, and clains against all Defendants for violation of
t he Pennsyl vani a Wage Paynent and Col |l ection Law (“PWPCL”) and
t he Enpl oyee Retirenent |Incone Security Act (“ERISA”).
Def endants Harvey and Joan Becker have filed a Mdtion to Dism ss
pursuant to Federal Rule of Cvil Procedure 12(b)(6), asserting
that Plaintiff has failed to state a clai magainst themon which
relief can be granted.
St andard

Federal Rule of G vil Procedure 12(b)(6) requires a court to
dismss a conplaint if the plaintiff has failed to “state a claim
on which relief can be granted.” 1In evaluating a notion to
dismss, the court nust take all well-pleaded factual allegations
as true, but it is not required to blindly accept “a | egal

concl usi on couched as a factual allegation.” Papasan v. Allain,

478 U. S. 265, 283, 286 (1986). Although a plaintiff is not
required to plead detailed factual allegations, the conplaint

must include enough facts to “raise a right to relief above the

specul ative level.” Bell Atl. Corp. v. Twonbly, 550 U. S. 544,
555 (2007). In order to do so the plaintiff nust show that his
right torelief is at least “plausible.” Ashcroft v. Igbal, 129

S. &. 1937, 1949 (2009); Twonbly, 550 U.S. at 570. This
requires nore than a “fornmulaic recitation of the elenents of a

cause of action,” Twonbly, 550 U. S. at 555, and the conpl aint



must al |l ege facts “suggestive of” the elenents of the cause of

action in order to survive a notion to dism ss. Phillips v.

County of Allegheny, 515 F.3d 224, 232-33 (3d Cr. 2008).

Di scussi on

Juri sdiction

As an initial matter, we nust first ensure that this Court
has jurisdiction over all of Plaintiff’s clainms. Plaintiff
brings his case under this Court’s federal question jurisdiction,
as provided by 28 U S.C 8§ 1331. Qut of Plaintiff’s seven
counts, two raise a federal claim Count Il11’s allegations of an
ERI SA viol ation and Count IV s claimunder the FSCA. Wen
jurisdiction is proper under 8 1331, supplenental jurisdiction
can be exercised over state law clainms under 28 U S.C. § 1367(a)
if the clains formpart of the same “case or controversy under
Article I'll of the Constitution.” Cases have subsequently
interpreted this phrase to require that the clains over which the
court exercises supplenental jurisdiction have a “comon nucl eus
of operative facts” and be of the type that would ordinarily be
expected to be tried in the sane proceeding as the federal claim

Lyon v. Wisman, 45 F.3d 758, 760 (3d Cr. 1995) (citing United

M neworkers of Am v. G bbs, 383 U S. 715, 725 (1966)).

Applying this standard to Plaintiff’s case, we nust
determ ne which state |aw clains have a conmon nucl eus of
operative facts with either Plaintiff’s ERI SA or FSCA cl ai ns.

The facts surrounding Plaintiff’s ERISA claim found in Count 111

of his Amended Conplaint, deal with his allegations that
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Def endants diverted funds to their personal use out of a profit-
sharing plan, and that he was not permitted to enroll in a 401(k)
plan. Plaintiff’s ERISA claim therefore, shares a common

nucl eus of operative facts with Count 11, which brings a claim
under the PWPCL, Count VI, which brings a claimfor breach of
contract, and Count VII, which brings a claimfor conversion.

Al'l of these state |aw clains focus on the diversion of funds
fromthe profit-sharing plan, and Plaintiff’s PWPCL cl ai mal so
addresses other contentions relating to decreased paynent
resulting frommscal cul ations of his comm ssions and his
inability to enroll in Becker Staffing’s 401(k) plan. Overall,
Counts |1, Il1l, VI, and VII all center around Plaintiff’s
conpensation and the all eged m suse of corporate funds by

Def endants. G ven that these clains share a comon nucl eus of
operative fact and that we do not believe that any of the grounds
for declining jurisdiction listed in 28 U.S.C. 8§ 1367(c) apply to
the present case, we w il exercise supplenental jurisdiction over
Counts |1, VI, and VII.

Plaintiff’'s second federal claimis found in Count IV of his
Amended Conplaint, and is brought pursuant to the FSCA to recover
damages for Defendants’ perusal of his personal e-nmail account.
Plaintiff’s state law claimfor invasion of privacy in Count V
ari ses out of a common nucleus of facts wth his FSCA claim
given that both focus on Defendants’ actions in accessing and
reading Plaintiff’s personal e-nails. As there is, again, no

reason contained in 8 1367(c) for this Court to decline to
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exercise jurisdiction over this claim we wll exercise
suppl enental jurisdiction over Count V as well.

There is not, however, a conmon nucl eus of facts between
Count | of Plaintiff’s Anended Conpl aint and either of
Plaintiff’s federal clainms. Count | seeks damages for defanmation
and slander. These allegations revolve around actions taken by
Def endants after Plaintiff was no | onger enployed by Becker
Staffing, and have no relation to the diversion of noney froma
profit-sharing plan, participation in a 401(k) plan, Plaintiff’s
enpl oynent relationship or contract wth Defendants, or the
reading of Plaintiff’'s personal e-mails. Instead, the facts that
Plaintiff pleads in support of this Count deal w th Defendants
calling potential enployers or clients and accusing Plaintiff of
various unethi cal business practices. Although the Defendants
are the sane, the events are tenporally proxi mate, and Defendants
m ght have obtai ned some of the information that caused themto
devel op these all egedly sl anderous opinions by readi ng
Plaintiff's e-mails, none of these relate to the facts that
Plaintiff would be required to prove at trial on his clains for
defamation and slander. Instead, it appears that the only comon
nucl eus of facts that could be found between Count | and any
federal claimin this case is that all of these clains are in
some way related to Plaintiff’'s enploynent by Defendants. The
Third Crcuit, however, has explicitly stated that a “genera
enpl oyer - enpl oyee rel ationship” is not sufficient to provide the

federal courts with subject matter jurisdiction over supplenental

7



clainms. Lyon, 45 F.3d at 762. Gven this background, we find
that we cannot exercise jurisdiction over Count | of Plaintiff’'s
Amended Conplaint, and this nust be dismssed iMmediately as to

al | Defendants. See Steel Co. v. Citizens for a Better Env't,

523 U. S. 83, 94-95 (1998) (requiring that the question of subject
matter jurisdiction be determned “as a threshold matter”).
Count 11

Count Il of Plaintiff’s Amended Conplaint alleges violations
of the Pennsylvani a Wage Paynent and Col | ection Law. Under this
law, all enployers nust give notice to prospective enpl oyees of
their wages at the tinme of their hiring. 42 Pa. Cons. Stat. Ann.
8§ 260.4 (West 2004). If any portion of this Lawis violated, an
enpl oyee can bring a civil action to recover unpaid wages. 1d.
§ 260.9. An individual can be held |liable under this statute
only if he or she is found to be an “enployer.” Tyler v.
ONeill, 994 F. Supp. 603, 616 (E.D. Pa. 1998); Mhney v.
MCure, 568 A 2d 682, 686 (Pa. Super. C. 1990). In order for
the defendant to qualify as an enpl oyer, and thereby face
potential individual liability, the plaintiff nmust present
evi dence that the defendant played “an active role in decision

making.” 1nt’l Ass’'n of Theatrical Stage Enpl oyees, Local Union

No. 3 v. Md-Atlantic Pronptions, Inc., 856 A 2d 102, 105 (Pa.

Super. C. 2004) (quoting Mhney, 568 A 2d at 686).
Plaintiff alleges that the PWPCL was violated in this case
because Plaintiff was not paid in accordance with the Sal ary and

Commi ssi on Package with which he was provided at the conmmencenent
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of his enploynent. Specifically, Plaintiff asserts that his
conpensation was deficient in four distinct ways: first, he
asserts that he was not paid the full amount that he was due in
comm ssions because Defendants artificially inflated business
expenses to reduce the profit fromwhich his comm ssion was
cal cul ated; second, Plaintiff asserts that he was not paid the
“mar gi n/ pl acenent fees” for any permanent or direct placenents;
third, Plaintiff alleges that his comm ssions were not properly
cal cul ated; and fourth, Plaintiff charges Defendants with
converting profit-sharing funds to their own use, which decreased
t he anount available to him

Plaintiff, however, fails to allege any facts that nake
pl ausi bl e that Joan or Harvey Becker were his “enployers,” and
therefore has failed to state a claimfor a violation of the
PWPCL by these Defendants. The only allegations against Joan and
Harvey Becker relating to this Count state that these
i ndi vi dual s, although not officially officers or directors of
Becker Staffing, were controlling the business “behind the
scenes” and that no business decisions were nade without their
express or inplied consent. The facts that are contained in
Plaintiff’s Anended Conpl ai nt, however, are contrary to these
statenments. In the deposition of Daniel Becker that was attached
to the Anmended Conplaint, he states that he is the President of
Becker Staffing and that there are no other officers or
shar ehol ders of the conpany. [In addition, in Harvey Becker’'s

deposition, which is also attached to the Amended Conpl aint, he

9



states that he is not an officer of the conpany and just “hel p[s]

out” and “work[s] on special projects.” He further states that
he only works at the office a few hours per week. Turning to
Joan Becker, there are sinply no facts alleged that indicate that
she had any relationship at all with the conpany. These facts
are not consistent with either Joan or Harvey Becker having an
“active role in decision maki ng” within Becker Staffing. 1In the
absence of any facts that woul d nake such a determ nation
pl ausi bl e, we cannot find that Plaintiff has stated a claim
agai nst Defendants Joan and Harvey Becker on this count, as they
were not his enployers within the neaning of the PWPCL.
Count 11

Next, Plaintiff’s Amended Conpl aint alleges that Defendants
violated ERI SA. ERI SA provides an extensive and intricate
statutory framework to ensure the protection of “welfare plans”
and “pension plans” that are operated by enployers for the
benefit of their enployees. A welfare plan is one that is
mai nt ai ned by the enpl oyer to provi de non-pension benefits for
enpl oyees through the purchase of insurance, while a pension plan
is one that is nmaintained by the enpl oyer either to provide
retirement inconme or to defer a portion of the enployee’ s incone
until after the enployee no | onger works for that enployer. 29
US CA 8§ 1002 (West 2009). Although there are nunerous ways in
whi ch ERI SA can be violated, alnost all of these first require
the existence of a welfare plan or a pension plan.

Plaintiff alleges that Defendants viol ated ERI SA by

10



wi t hhol di ng benefits due under the Becker Staffing profit-sharing
pl an and by “represent[ing], but never initiat[ing]” a 401(k)

pl an. Astoundingly, Plaintiff does not state a single specific
provi sion of ERI SA that has been violated, ? but rather asserts
that the Act-which includes nultiple subchapters, subtitles,
parts, and subparts, and is spread across six volunes of the U S
Code Annot at ed—has been violated. Regardless of this |ack of
specificity, however, Plaintiff first nust denonstrate that the
pl ans at issue are governed by ERI SA. Although a 401(k) plan is
an exanple of a “pension plan” wthin the nmeaning of ERI SA
Plaintiff states that he never enrolled in this plan. ERISA' s
portions governing these plans, therefore, are not relevant to
Plaintiff’s claim instead, the proper cause of action relating
to the 401(k) would be under the PWPCL, although, as stated
above, this cause of action is not appropriate as to the noving
Def endants. Further, it is not clear fromthe face of
Plaintiff’s Anended Conplaint that the profit-sharing plan

di scussed falls under ERISA's definition of a welfare or pension
plan. First, it is clear that the profit-sharing plan is not a

3

wel fare plan, as there is no purchase of insurance. Second,

’plaintiff does cite 29 U.S.C. § 1132(e) (1), but this refers only to
jurisdiction over civil actions generally, and is not a portion of the Act
that provides Plaintiff with any independent right to bring suit.

3In Plaintiff’'s Response to Defendants’ Mbtion to Dismiss, he states
that at |east sone of the noney that was diverted fromthe profit-sharing plan
was put into a health insurance plan for Defendants Joan and Harvey Becker,
and that this health insurance plan woul d be governed by ERISA. VWhile this
may be true, we are unsure how Defendants’ participation in a welfare plan
gives Plaintiff a right to sue under ERISA If he did not also participate in a
pl an governed by ERI SA. The fact that his enployer or the individua
Def endants in this case may have been involved in plans that were governed by

11



fromthe facts pled concerning the profit-sharing plan, it
appears that this was neant to provide conpensation for Plaintiff
during the course of his enploynent, which also prevents the plan
frombeing a pension plan. As this is a notion to dismss,
however, and as this point is not dispositive to the instant
Motion, we will assume, arguendo, that the profit-sharing plan
falls under the purview of ERI SA

Even if, however, Plaintiff has pled the existence of a plan
that was covered by ERI SA, he has not stated any invol venent by
Joan or Harvey Becker in violating the statute. Although ERI SA
does allow individual liability for a breach of fiduciary duty,
29 U.S.C. A § 1109(a) (West 2008), * this requires the existence
of a fiduciary duty. ERISA defines a “fiduciary” as any person
who exercises discretionary control or authority over the plan's
managenment, administration, or assets. 1d. 8§ 1002(21)(A) (West
2009). According to the United States Court of Appeals for the
Third Crcuit, “the linchpin of fiduciary status under ERISA is

di scretion.” Curcio v. John Hancock Mut. Life Ins. Co., 33 F.3d

226, 233 (3d Gr. 1994). As noted above, there are sinply no

facts stated that nmake it plausible that either Joan or Harvey

ERI SA does not give Plaintiff a right to sue under ERI SA sinply because these
plans are tangentially related to his Conplaint.

“As noted above, Plaintiff does not state any specific provision of
ERI SA that has been violated. Because individual Defendants have brought the
instant Motion to Dismiss, and because the breach of a fiduciary duty is the
mai n nechanismfor individual liability provided by ERI SA, we have anal yzed
Plaintiff's Anmended Conplaint as attenpting to raise a claimfor breach of
fiduciary duty.
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Becker were in a position to exercise discretion over the
finances of Becker Staffing or any profit-sharing plan run by the
conpany. In the absence of sone indication that this was the
case, we cannot find that Plaintiff has adequately pled that the
nmovi ng Def endants were fiduciaries, and no fiduciary duties were
owed, much less violated. Even if, therefore, one of the plans
di scussed in the Arended Conplaint is covered by ERI SA, no claim
has been stated for the violation of the Act by the noving

Def endant s.

Count 1V

In Count |1V, Plaintiff charges Defendants with violating the
Federal Stored Communi cations Act. This statute nmakes it a
federal offense to intentionally access, w thout or exceeding
aut hori zation, a facility through which an el ectronic
communi cation is provided, and thereby obtain access to
el ectronic communication “while it is in electronic storage in
such system” 18 U.S.C. A 8§ 2701 (West 2009). “Electronic
storage” is defined to include any tenporary, imredi ate storage
that is incidental to the transm ssion as well as storage “for

pur poses of backup protection.” 1d. 8 2510(17); see also id.

8§ 2711 (incorporating the definitions from§8 2510 into the FSCA)
| mportantly, however, any access by the “person or entity

providing a wire or electronic conmuni cations service” is

13



explicitly exenpted fromliability. 1d. 8§ 2701(c).

In the instant case, Plaintiff alleges that Defendants
violated the statute by intentionally accessing Plaintiff’s
personal e-mail account w thout authorization and reading the e-
mails that were in his inbox. As an initial matter, Plaintiff
must plead that there was “stored communication” that was
accessed in order to state a claimfor a violation of 8§ 2701.

Def endants urge that it is not a violation of the Act to retrieve
the e-mails fromstorage after transmssion is conplete, and cite

Fraser v. Nationwi de Miutual Insurance Co., 135 F. Supp. 2d 623,

636 (E.D. Pa. 2001), in support of this assertion. This decision
was appeal ed, however, and the Third Grcuit “assunmed w t hout
deciding” that the district court’s analysis of this portion of
the statute was incorrect, and that the retrieval of an e-mai
from storage, even after the transm ssion was conpl ete, was
enough to qualify the act for protection under the FSCA. Fraser

v. Nationwide Mut. Ins. Co., 352 F. 3d 107, 114 (3d G r. 2003).

After examning the statute, we do not believe that it is proper
to require that the comunication be in the process of

transm ssion in order for it to be covered under the FSCA

Al though the Third Crcuit has not yet directly held that this is
the proper interpretation of the Act, given its nod in that
direction and this Court’s own plain-|anguage readi ng of the

statute, we find that the FSCA applies when information is
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retrieved fromelectronic storage even after transmssion is
conplete. The information that was accessed by Defendants,
therefore, does qualify for protection under the FSCA

Next, we nust determ ne whether Defendants accessed the
el ectronic information either w thout authorization or in excess
of their authorization. The noving Defendants do not appear to
contest that any access of Plaintiff’s personal e-mail nessages
was W t hout authorization. This, however, is not inportant as to
t he novi ng Def endants because there is no allegation that either
of these individuals were involved in the inproper accessing of
the stored communi cations. First, Plaintiff appears to w thdraw
his claimas to Joan Becker in his Response to Defendants’ Mbtion
to DDsm ss. Second, there are no assertions in Plaintiff’s
Amended Conpl ai nt that Harvey Becker accessed Plaintiff’s
personal e-mail account. Instead, Plaintiff’s Amended Conpl ai nt
states “Defendant Daniel admtted . . . that he personally went
through the emails contained in the g-mail account of Plaintiff.”
(Am Civil Action Conpl. T 49.) Although Plaintiff charges
Harvey Becker with having read sone of these e-mails, his Amended
Conpl aint, as well as the deposition testinony attached to that
Amended Conpl aint, explicitly states that Dani el Becker was the
i ndi vi dual who accessed these e-mails w thout authorization.
Harvey Becker is sinply alleged to have read these e-nmails after

Dani el Becker accessed and printed them The FSCA is not

15



violated sinply by reading e-mails that were electronically
stored at one point. Instead, the Act attaches liability to the
accessing of the stored communication. It is, therefore,
insufficient to state a cl ai magainst Harvey Becker to all ege
that he read sonme of Plaintiff’'s personal e-nmails unless it is
al so alleged that Harvey intentionally accessed these e-mails

wi t hout authorization. |In the absence of such an allegation,
Plaintiff has not stated a claimon which relief can be granted

agai nst either of the noving Defendants.

Count V

Count V charges Defendants with invasion of privacy. Under
Pennsyl vani a | aw, invasion of privacy can take one of four forns:
“(1) publicity given to private life; (2) intrusion upon
seclusion; (3) appropriation of nane or |ikeness; and (4)

publicity placing a person in a false light.” Tucker v. Merck &

Co., 102 F. App’' x 247, 256 (3d Cir. 2004) (citing Vogel v. WT.

Grant Co., 327 A 2d 133, 136 (Pa. 1974)). Although Plaintiff’s
Amrended Conpl ai nt does not explicitly state under which theory
his claimis brought, his Response to Defendants’ Mtion to

Di sm ss characterizes this claimas one for intrusion upon
seclusion, and we will treat his Anmended Conpl aint as raising
this claim |In order to state a claimfor invasion of seclusion,

it is necessary to denonstrate that a “private place” or a

16



“private seclusion” that surrounds the plaintiff’'s affairs has

been invaded by the defendant. Harris ex rel. Harris v. Easton

Publ"g Co., 483 A 2d 1377, 1383 (Pa. Super. C. 1984). Further,
any intrusion into this seclusion nust be “substantial” and
“highly offensive to the ordinary reasonable person.” 1d. at
1383- 84.

Turning to the facts pled in support of this Count of
Plaintiff’s Amended Conpl aint, they are substantially simlar to
t hose contained in Count 1V, and again center around the reading
of Plaintiff’'s personal e-mails. As with Count 1V, Plaintiff
concedes in his Response to Defendants’ Mdtion to Dismss that he
has not stated a claimagainst Joan Becker, and, therefore, we
Will dismss this Count as to her. Again, however, Plaintiff
also fails to state a cl ai magai nst Harvey Becker. An invasion
of privacy, and specifically an intrusion upon secl usion,
requires that the defendant intrude upon the plaintiff’s
seclusion. In the present case, Plaintiff’s Arended Conpl ai nt,
taken in conbination with the attached deposition testinony,
al |l eges that Harvey Becker read at |east one of Plaintiff’s
personal e-mails. It does not, however, allege that Harvey
Becker was involved in the obtaining of these e-nails or was
involved in the act of intrusion. Instead, Harvey Becker is only
all eged to have read the e-mails once soneone el se had intruded

upon Plaintiff’s seclusion. Once the e-nails were obtai ned from
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Plaintiff’s personal e-mail, the intrusion upon seclusion was
conplete; the e-mails sinply were no | onger surrounded by the
private seclusion that Plaintiff had placed around them
Plaintiff does not automatically have a cause of action agai nst
t hose who subsequently viewed the previously private information.
| nst ead, any cause of action that Plaintiff has for invasion of
privacy woul d be against the person who invaded the privacy and
subsequently dissem nated the information. As Plaintiff has not
pled facts that nake it plausi ble that Harvey Becker was invol ved
in the intrusion itself into his seclusion, Count V nust also be
di sm ssed as to this Defendant.
Count VI

Plaintiff also brings a claimfor breach of contract agai nst
Def endants. To establish breach of contract under Pennsyl vania
law, the plaintiff nust denonstrate the existence of a contract,
a breach of that contract, and damages resulting fromthe alleged

br each. Gal ko v. Harleysville Pennland Ins. Co., 71 Pa. D. &

C. 4th 236, 253 (Pa. C P. Lackawanna County 2005). An enforceable
contract requires a nutual agreenent between the parties, the
exchange of consideration, and that the agreenent’s terns are
delineated wwth a sufficient degree of clarity. Wavertown

Transp. Leasing, Inc. v. Mran, 834 A 2d 1169, 1172 (Pa. Super.

Ct. 2003). Further, “[t]he burden is on the plaintiff to prove

by a preponderance of the evidence the existence of the contract
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to which the defendant is a party.” Viso v. Wrner Contracting

Co., 369 A 2d 1185, 1187 (Pa. 1977).

Plaintiff’s breach of contract claimis based upon his
enpl oynent contract with Becker Staffing. Neither of the noving
Def endants, however, are parties to this contract. The contract,
which is attached to Plaintiff’s Amended Conplaint, is not signed
by either of these Defendants, but, instead, is between Plaintiff
and Dani el Becker as the President of Becker Staffing. As
di scussed above, Plaintiff’s Anmended Conpl ai nt does not nake it
pl ausi bl e that either of the noving Defendants is an officer or
director of Becker Staffing. Further, Plaintiff’s Anended
Conpl ai nt provides no reason to believe that a contract with
Becker Staffing would be binding on Joan or Harvey Becker. G ven
this fact, Plaintiff has not denonstrated that a contract exists
to which the noving Defendants are a party, and, therefore, he
has not stated a claimagainst these Defendants for breach of
contract.
Count VI |

Finally, Plaintiff charges Defendants with conversion. “The
classic definition of conversion under Pennsylvania lawis ‘the
deprivation of another’s right of property in, or use or
possession of, a chattel, or other interference therewth,

W t hout the owner’s consent and without lawful justification.’”

Underhill Coal Mning Co. v. Hi xon, 652 A 2d 343, 345 (Pa. Super.

19



Ct. 1994) (quoting Stevenson v. Econ. Bank of Anbridge, 197 A 2d

721, 726 (Pa. 1964)). The focus in a conversion claimis on
whet her the defendant exercised “dom nion and control” over the
chattel that is inconsistent wwth the plaintiff's right.

Shonberger v. Oswell, 530 A 2d 112, 114 (Pa. Super. Ct. 1987).

An exercise of dom nion and control can happen by acquiring
possession, transferring possession, wthhol di ng possession, or

damagi ng or msusing the chattel. MMinn v. Upperman, 83 Pa. D

& C.4th 103, 116 (Pa. C. P. Lawence County 2006) (citing Martin

v. Nat’'|l Sur. Corp., 262 A 2d 672, 675 (Pa. 1970)). Notably,

under the “participation theory,” an agent or officer of a
corporation can be held personally liable for conversion even if
he or she only acted on behalf of the corporation and got no

personal benefit. Shonberger, 530 A 2d at 114.

Plaintiff’s claimfor conversion centers around his
al l egation that Defendants diverted funds from Becker Staffing’s
profit-sharing plan to their personal use. Gven that this claim
overl aps substantially with his claimfor breach of contract, we
must first determ ne whether the “gist of the action” doctrine
applies to bar Plaintiff’s claimin tort. The point of the gist
of the action doctrine is to prevent a plaintiff from*“recasting
ordinary breach of contract clains into tort clains.” Hart v.
Arnold, 884 A 2d 316, 339 (Pa. Super. C. 2005). “[A] claim

should be imted to a contract claimwhen the parties’
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obligations are defined by the terns of the contracts, and not by
the larger social policies enbodied by the law of torts.” [d. at
339-40. If the contract is collateral to the tort claim

however, it is appropriate for a plaintiff to pursue a tort claim
even if a breach of contract was a step in providing an
actionable tort. 1d. at 339. 1In the present case, although
Plaintiff’s claimagainst the noving Defendants is simlar to his
breach of contract claim these Defendants were not parties to
the contract, and a breach of contract claimcould not be

mai nt ai ned agai nst them even though a contract did exist, which
gave Plaintiff a right to the chattel, this contract was
collateral to his clains against the noving Defendants. Further,
t he novi ng Defendants’ relationship with Plaintiff was not
governed by the contract, but rather by broader social policies
about Plaintiff’'s right to his property and Defendants’ all eged
taking of this property. To the extent that the noving
Defendants did participate in tortious conduct, therefore,
Plaintiff is not precluded frompursuing a tort claimfor
conversion agai nst them by the gist of the action doctrine.

Gven that it is appropriate for Plaintiff to bring a tort
action agai nst these Defendants for conversion, we nust next
determ ne whether Plaintiff has adequately pled a cause of action
agai nst these Defendants. 1In this case, the chattel at issue was

noney that was taken froma profit-sharing fund and diverted to
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Def endants’ personal use.® Plaintiff has alleged that he had a
right to this noney due to his contract with Becker Staffing,
that the noving Defendants interfered with this right by
acquiring and/or w thholding the chattel for their own personal
gain, and that Defendants had no justification for doing so. 1In
order to state a claimfor conversion, however, Plaintiff nust

al so show that there was an intent to exerci se dom nion and
control over the chattel that was inconsistent with Plaintiff’s

right to the chattel. Shonberger, 530 A 2d at 114. Plaintiff,

therefore, nust plead facts sufficient to make it plausible that
t he novi ng Defendants were at | east aware of both from where the
funds were comng and that Plaintiff had a property right in the
money; if Defendants were not aware that the noney was anyone’s
chattel other than their own, they could not have intended to
exerci se dom nion and control that was inconsistent with anyone
else’s right. Plaintiff has failed to plead such facts. As

di scussed above, there is no indication, other than Plaintiff’s
conclusory statenents, that either of the noving Defendants was
invol ved in the operations of Becker Staffing. Although the
nmovi ng Def endants were aware that they were receiving funds from
Becker Staffing in the formof the paynent of bills or insurance

premuns, there is no indication that either of these Defendants

°As a side note, it is appropriate for noney to be the chattel that
forms the subject of a conversion claimin Pennsylvania. Shonberger, 530 A 2d
at 114.
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knew from where the funds were comng or that either of these
Def endants had any reason to know that Plaintiff may have been
entitled to a portion of the funds due to his participation in
the conpany’s profit-sharing plan. Gven that Plaintiff has not
pled facts that nake the intent prong of a conversion cause of
action plausible, his claimfor conversion agai nst the noving
Def endants nust al so be di sm ssed.

Concl usi on

Def endants’ Motion to Dismss is granted on all counts.
Havi ng determ ned that this Court |acks subject matter
jurisdiction over Count | of Plaintiff’s Anended Conplaint, it is
dism ssed as to all Defendants and not just those who filed the
instant notion. Counts Il through VI, on the other hand, are
di sm ssed as to Defendants Joan and Harvey Becker only, as
Plaintiff has failed to state a claimon which relief can be

grant ed agai nst these Defendants.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

EDWARD MARKERT,
Plaintiff, : ClVIL ACTI ON
v. : NO. 09- CV-5774

BECKER TECHNI CAL STAFFI NG
INC., et al.,

Def endant s.
ORDER

AND NOW this 5th day of May, 2010, upon consideration
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of Defendants Joan and Harvey Becker’s Mdtion to D sm ss
Plaintiff’s Amended Conplaint (Doc. No. 17) and responses
thereto, it is hereby ORDERED, for the reasons contained in the
attached Menorandum that the Motion is GRANTED and all clains
agai nst Defendants Joan and Harvey Becker are hereby D SM SSED
It is further ORDERED that Count | of Plaintiff’s Arended
Complaint is DISM SSED as to all Defendants for |ack of subject

matter jurisdiction.

BY THE COURT:

s/J. Curtis Joyner
J. CURTIS JOYNER, J.
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